UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

IN RE:
RED TOP RENTALS, INC., CAUSE NO. 09-05229-JKC-11

DEBTOR.

N N N N N N N N

MOTION FOR THE AUTHORIZATION OF A SALE AND
TRANSFER OF ASSETS FREE AND CLEAR OF ALL LIENS,
CLAIMS, INTERESTS, CHARGES AND ENCUMBRANCES

TO THE HONORABLE UNITED STATES BANKRUPTCY JUDGE:

The Debtor, in support of the above-described Motion (the “Motion”), states:

1. The Debtor filed its petition for relief under Title 11, Chapter 11 of the United
States Code on April 20, 2009 (the “Petition Date”).

2. Since the Petition Date, the Debtor has continued in the possession of its property
pursuant to §§ 1107 and 1108 of the Bankruptcy Code, codified at 11 U.S.C. §101, ef seq. (the
“Code”), and is the debtor-in-possession. A creditors committee has not been appointed in this
case.

3. This Court has jurisdiction over the Motion under 28 U.S.C. §§ 157 and 1334.
This matter is a core proceeding within the meaning of 28 U.S.C. §157(b)(2). The statutory
bases for the relief sought herein are §§ 105 and 363 of the Code and Rules 6004, 6006, 9007

and 9014 of the Federal Rules of Bankruptcy Procedure.



A. THE PROPOSED SALE

4. The Debtor is in the business of renting, repairing, and selling heavy equipment,
primarily to contractors, and mining overburden and aggregate, on contract, for major aggregate
companies. The Debtor has determined it is in the best interests of the Debtor and its creditors to
conduct a controlled, orderly and ultimately beneficial sale (the “Sale”) of two Caterpillar haul
trucks of the Debtor (the “Assets”) to Commercial Choice Investments, Inc. (the “Buyer”). A list
of all of the Assets is attached as Attachment A. The Debtor does not need the Assets to
reorganize, and selling helps reduce debt to M&I Marshall & Ilsley Bank (the “Bank’), which
has a blanket lien on most of the Debtor’s assets and is the DIP lender in this case.

5. The Debtor submits the Assets have a combined value of about $60,000. The
Debtor believes this is a fair and reasonable value for the Assets.

6. The Debtor seeks authority to sell the Assets to the Buyer free and clear of any
and all liens, claims (including, but not limited to, any statutory or common law successor
liability claims), interests, encumbrances and charges (the “Interests) with any such interests to
attach to the proceeds of the sales.

7. The marketing efforts for the Sale of the Assets have been primarily through
advertising conducted by the Debtor on the website http://www.equipmenttrader.com. The
Buyer contacted the Debtor regarding the Sale of the Assets based on the listings on this website.
The Buyer is not an “insider” as defined by Code §101(31). [The Sale is an arms-length
transaction, and the Buyer has no other connection to the Debtor or any of its creditors.]

8. The terms of the Sale are set forth in a purchase agreement between the Debtor
and Buyer dated June 17, 2009 attached as Attachment B and are as follows:

A. All terms are net cash upon receipt of invoice unless otherwise noted;



B. If not paid on due date, 1 2% per month service charge will be applied;

C. Title to Equipment retained by Debtor until full purchase price is paid with
good funds;

D. The Debtor extends no express warranties;

E. All implied warranties, including those of merchantability and fitness for

particular purpose, are disclaimed;

F. All sales of used equipment are made “as is-where is” unless otherwise
endorsed in the purchase agreement;

G. The total purchase price of the Assets is $60,000.
B. INTERESTS IN THE ASSETS

9. The Debtor has made a diligent, thorough and thoughtful review of all of the
Interests in the Assets and has disclosed in the completed schedules (including Schedules B and
D) filed in this matter that the Bank holds a valid and properly perfected first-priority security
interest in and to substantially all of the Assets of the Debtor.

10. The Debtor seeks authority to issue a bill of sale transferring each sold item free
and clear of all Interests upon receipt in full of immediately available funds and authority to
execute and file any and all necessary releases of filed financing statements respecting such item,
if the buyer so requests.

1. Any proceeds of a sale are cash collateral of the Bank and their use is controlled
by cash collateral orders entered in this case.

C. AUTHORITY

12. The Assets are all assets of the estate, pursuant to §541 of the Code.
13. Section 363(b)(1) of the Code provides that a debtor, “after notice and a hearing,

may use, sell or lease, other than in the ordinary course of business, property of the estate.”



Section 105(a) of the Code provides in relevant part that “[tlhe Court may issue any order,
process, or judgment that is necessary or appropriate to carry out the provisions of this title.”

14. A sale of the Assets should be authorized pursuant to section 363 of the Code if a

sound business reason exists for doing so. See e.g., Meyers v. Martin (In re Martin), 91 F.3d

389, 395 (3d Cir. 1996) (citing Fulton State Bank v. Schipper (In re Schipper), 933 F.2d 513, 515

(7th Cir. 1991)); In re Abbotts Dairies of Pennsylvania, Inc., 788 F.2d 143 (3d Cir. 1986).

15.  The Debtor has concluded that a sale of the Assets represents the best manner in
which to maximize the value of the Assets and, consequently, the value of the Debtor’s estate
and the pecuniary recovery of its creditors. The Debtor believes it is a sound exercise of its
business judgment to sell the Assets as described herein because it has no better option, and is
informed that an auction of the Assets would result in substantially lower amounts being paid for
the Assets.

16. Section 363(f) of the Code provides:

The Debtors may sell property under subsection (b) or (c) of this
section free and clear of any interest in such property of an entity other
than the estate, only if —

(1) applicable non-bankruptcy law permits sale of such
property free and clear of such interest;

(2) such entity consents;

3) such interest is a lien and the price at which such property
is to be sold is greater than the aggregate value of all liens on such

property;

4) such interest is in a bona fide dispute; or

(5) such entity could be compelled, in a legal or equitable
proceeding, to accept a money satisfaction of such interest.

17.  Section 363(f) of the Code is drafted in the disjunctive. Thus, satisfaction of any

of the requirements enumerated therein will suffice to warrant the Debtor’s sale of the Assets



free and clear of all Interests. See Citicorp Homeowners Services, Inc. v. Elliot, 94 B.R. 343,

345 (E.D. Pa. 1988).

18. The Debtor submits they satisfy at least one of the five conditions of §363(f) of
the Code, because the Bank has agreed to release its liens on the Assets so long as it may seek
terms it agrees with in the order on this Motion. The Debtor accordingly requests the Assets be
transferred to buyers, free and clear of all Interests, with such Interests to attach to the proceeds
of the sale of the Assets. Unless Assets can be sold free and clear of the Interests, the Sale
cannot be consummated.

19.  Pursuant to Bankruptcy Rule 6004(g), an order authorizing the sale, use or lease
of property is stayed for ten days after the entry of the order, unless a court orders otherwise. The
Debtor requests the Court waive the ten (10) day stay provided for in Bankruptcy Rule 6004(g).

20. The Debtor submits that the sale of the Assets pursuant to the terms of this
Motion will provide the estate with fair and reasonable consideration.

21. The Debtor submits that sales will be negotiated at arms-length and in good faith,
and thus the Buyers are entitled to the protection of §363(m) of the Code. Accordingly, the
Debtor requests the Court make a finding that the Buyers are entitled to the protections of
§363(m) of the Code.

22. The Debtor believes a sale of the Assets, on the terms and conditions set forth

herein and in the Agreement, is in the best interests of the Debtor’s estate.
D. NOTICE OF THE SALE

23. The Debtor will have served this Motion, at least ten (10) days prior to a hearing
on its approval on all appearing counsel, the U.S. Trustee, Debtor and counsel for the secured

creditors (the “Interested Parties”).



24, The Motion sufficiently describes the terms and conditions of the proposed Sale.

See Delaware & Hudson Railway, 124 B.R. at 180 (Bankr. D. Del. 1991) (the disclosures

necessary in such a sale notice need only include the terms of the sale and the reasons why such
a sale is in the best interests of the estate and do not need to include the functional equivalent of a

disclosure statement); In re Ionosphere Clubs, Inc., 184 B.R. 648 (S.D.N.Y. 1995).

25.  Several sections of the Code dictate the sufficiency of notice and adequacy of
service. As discussed below, the content and manner of service of this Motion (and the related
pleadings) satisfies all such requirements. Section 363 of the Code provides that a Debtor may
sell property “after notice and hearing.” Under §102(1) of the Code, the phrase “after notice and
hearing” means “notice as is appropriate in the particular circumstances, and such opportunity
for a hearing as is appropriate in the particular circumstances.” As set forth above, Interested
Parties will have been provided notice of the salient details regarding the proposed sale of the
Assets by receiving a copy of the Motion. Accordingly, the proposed notice in the form of
service of this Motion is sufficient under §363 of the Code.

26. As set forth above, service of the Motion on the Interested Parties and service of
an order combined with notice setting the Procedures Hearing on all creditors and the Interested
Parties satisfies each of the notice requirements of §363 of the Code and Rules 2002 and 6004
and provides adequate notice to those parties interested in the relief requested in the Motion.

217. The service of this Motion is “reasonably calculated” to apprise interested parties
of the pendency of the matter and to afford them an opportunity to object. See Mullane v.

Central Hanover Bank & Trust Co., 339 U.S. 306, 314, 70 S.Ct. 652, 94 L.Ed. 865 (1950).

Interested Parties have been and should be found to have been afforded adequate notice of this

Motion.



28. The Debtor requests the Court to enter and not stay the proposed order,
notwithstanding Rule 6004(g).

Request for Relief

The Debtor respectfully requests that the Court grant the relief requested herein and grant
such other and further relief as is just and proper.
Respectfully submitted,
TUCKER | HESTER, LLc

/s/ Jeffrey M. Hester
Jeffrey M. Hester

Jeffrey M. Hester

TUCKER | HESTER, LLC
Pennsylvania Center, Suite 100
429 North Pennsylvania Street
Indianapolis, Indiana 46204-1816
317.833.3030/317.833.3031 (fax)
jeff@tucker-hester.com



Attachment “A”

1 Caterpillar Haul Truck Model D400E, Serial Number 2YR516

1 Caterpillar Haul Truck Model D400E, Serial Number 2YR212






